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STATEM ENT OF THE CA SE

This proceedirny concems a con pkint filed by the United Seelorkers of An eria
(USNA), Local 5024, aga irst the respordert pursiant to section 111 of the Federal M ire

Sfety ard Hea kh A ct of 1977, seek iy con persation for its m en ber n irers en ployed at the

White Pire M ire who were alleyedly iled by a section 103(k) order issied by M SHA

Irspector W illan Carkonat 230 pn ., onMay 11, 1994. The order, which did rot alkge

that the operator had viokted arny n ardatory safety stardards, stated as follows:

A n ire fire was detected at 705 an ., ES, inthe area of 25 35
belthire (coordiretes 23-G, 24-G & 23-H). A Il persorrel have been evaaiated
fron the urderyrourd areas inthe n ire. This order prohibits re ertry into
urdergrourd areas urtil a ll have been checked for n ire gases ard/ or urefe
grourd, ard other ursafe corditiors in the fire area.

The con phkirert asserts that as a reu k of this order, the n irers on the first shift on
May 11, 1994, are ertitled to con persation pursiart to the first sertence of section 111 of the

A ct which states as follows:

ifa coal or other n ire or area of uch n ire s closed by an order Issued
urder section 103, section 104, or section 107, a ll n irers work iy during the
shift when such order was isued who are idled by such order shall be ertitled,
regardless of the resu k of ary review of sich order, to fi Il con persation by the
operator at their regu hr rates of pay for the period they are idled, but for rot
n ore than the ba knce of uch shift.



Procedu ra lly, this case s presertly before n e upon crossn otiors for sun n ary decision
pursiart to Conn ision Rule 67,29 CFR. " 270067. Both parties assure n e that there s
o genvire issue astoary naterinl fact ard that this n atter s ripe for sun n ary decision

S IPULATIONS

The parties have stipu kted to the pertirert facts as follows:

1 Atabout 7905 an ., Sarity was rotified of s oke observed urderyroind in the
area of 25 ard 35 belt lire. Anevaaationabkm was mneditely sournded by Sairity for
the Northeast M ire.

2. At71 an ., the evacuationabhm was sourded for the Suthwest M ine B Sction.

3. At 780 an ., the evacuationabm was sourded to evaciate a ll Southwest M ire
persorrel to the suirface. No s1 oke had been observed In the Suthwest section of the n ire at
that tm e.

4. At 750 an . twon ire rescie n en bers were dispatched to Suthwest Shaft to check
for (ases.

5 By 8600 an . all persorrel had beenevaciated ard were accolrted for. En p loyees
fron day shift were either ¢iven additiors I tra iniry or were given work to do on the surface.

6. At 845an ., snoke was observed south of C Sction by n ire rescue tean n en bers.

7. At 850 an ., the Mire Sifety ard Hea kh A dn insstration ("M SHA ") office In
Marquette was cortacted by telephore ard g ivena report of the inform ationavaibble at that
tm e.

8. Atabout 1130 an ., the Con pary marngen ert n ade the decision to cease
operatiors urtil the problen cou K be corrected. En ployees were rotified at that tim e to go
hon e and that they wou K be rotified when they cou d retum to work. A Il en ployees received
at keast four hours of pay pursiart to the Collective Barya iniry A green ert for "show-up pay"
for May 11, 1994.



9. At 230 pn ,onMay 11, 1994, M SHA Irspector W illen Carkon ssued a
cortrol order pursiart to section 103(k) of the Act. At the tin e the 103(k) order was issued,
all en ployees had been evacuated fron urderyrou nd, operatiors susperded, ard the en p loyees
sert hon e urtil further rotice. No en ployees were work i) In the area affected by the 103(k)
order.

IS E

The parties a ko agree that the only sue to be resolved is whether n irers who are
vob narily withdrawn fron a work ing area because of @ hazard agairst which a cortrol order
IS subsequertly written are ertitled to pay urder section 111 of the A ct.

DISCUSSION, FIND INGS A ND CONCLUSIONS

Both parties rely on Local Union 1261, District 22 UMW A v. Corsoldation Coa I Co.,
11 FM SHRC 1609 (1989), affl sub ron . Lol Union 261 v. EM SHRC, 917 F2d 42 (D C.
Cir. 1990). Inthat ase, the prin ary ksue that concems us here was whether n irers are
ertitled to con persation urder the first sertence of section 111 of the A ct, ("shift
con persation), when the n ire operator has vobintarily closed the n ire for safety reasors prior
to the issuance of the section 103(k) cortrol order that s Bter written by M SHA .

A s here, once the cortrol order was written, o n irer cou B erter the n ine ror cou K
n Ny activities resun e urtil M SHA n odified or tem ireted the order.

The Con n ission in Local Union 261, 11 FM SHRC at 1613-14 held:

The n eaniry of the first Jsertence] of ection 111 is clar. If a specified
withdrawa I order has been ssued, "a ll n irers work in) durirng the shift when
such order was issued who are idled by such order' are ertitled to con persation
for the ren ainder of their shift. (En phasis added). ... The Bryuage s In

row ise qua lified.

* * * *

Here, the precord ttiors for ertitlen ert to shift con persation were rot
net. At the tme the order was issued, no n irers were work iy ror had they
been since . . . Corsol had vob rarily withdrawnall n irers in order to
quarartee their afety. Therefore, rore of those for whon con persation s
chm ed were "work inj durirg the shift when . . . [the] order was ssued.

. We therefore hold that the ckm arts, not havirg n et these phinly stated
prerequ isites, were rot el ible to be con persated.



The Court of A ppea k, on review, held that the Con n issionS interpretation of the
phrase "work iy duriry the shift, to n eanthat n arers n ust be actua lly work ing when the
cortrol order issues was a reasoreble ore. Local Union 261, 917 F2d at 47.

The Con n ision, in their decision, fi rther ratiors lized that:

Apart fron the phinwordiny of the statute, there are ako practia |l
corsideratiors. A statute shou K rot be corstrued Ina way that is foregn to
con n on serse or its ke sktive purpose. Sitherkrd Satutory Corstruction **°
4509, 4522 (4th ed. 1985). As disaussed, the M ire A ct irvolves a
ba kncing of the interests of n ine operators, ard n irers, with saafety beiny the
preen irert concem. Sedtion 2 of the M ire A ct specifies at the outset that "the
first priority ard concemn of a Il in the coa I or other n Inirg irdu stry n ust be
the hea kh ard safety of its n ost precious resource -- the n irer," and section
2(e) adds that "the operators of sich n ires with the assistance of the n irers
have the prin ary resporsibility to prevert the existence of i rsafe ard
urhea khfu I} corditiors ard practioss in uch n res.” The M ire A ¢t was rot
interded to ren ove fron an operator the right to withdraw n irers fron a n ire
for aafety reasors. While M SHA has the authority to order such withdrawal, it
does rot have that power exclisively.

* * * *

Thus, apart fron the fact that ro n irers were presert inthe n ine when
the M SHA closure order was sssued, it is apparert that the safety first edict of
section 2 was observed corsciertiolsly by the n ine operator here ard that it
wou K be a departure fron the clear intert ard purpose of the M ire A ct to
pert lize the operator for volirtarily idlirg n irers for their own protection. To
n pose such lmbility cou i conceivably encourage less corsciertious operators in
sm ikr cirain stances to cortirue produ ction, at risk to the n irers, u rtil the
M SHA irspectors arrived to issue a cortrol order idliry the n irers. We do rot
believe that the M ire A ct was interded to stifle such safety corscious actiors by
operators, as Corsol took here. [Footrote on itted].

The purpose ard scope of shift con persation anako be detern ined by
arother i portart concem exressed by Coryress inadopting section 111 in its
specific tern sz sy Bting the n ire irspector fron ary repercussiors that n ght
arie fron his withdrawirg n irers ard ten porarily deprivirg then of their
livelihood. A key passage fron the Report of the

Srute Con n ittee settiry forth the ratiors ke for the n irers™con persation
provision conchides by statiry, "fthis provision w il a ko ren ove ary possible

4



imibition of the irspector In the issuance of closi re orders.” Ley. Hist. at 635.
This corvinees us that Coryress interded shift con persation rights to arise only
when the physia I ren oval of n irers is effectuated by the irspector hin self so
that the irspector In arryiry out his enforcen ert duties is rot irhibited or
distracted by workphce corsideratiors wholly extrareous to the protection of

n irers.

N FM HRC at 1614-15

k thus wou l appear that the secord section of the Con n issionS Loca l Union 1261 ase
corta irs the ru ke of the case as well as the Con n issionS ratiore ke for so holiy. Kk ako
appears to be con pelling precedert for decid iy the mrstart n atter adversely to the
con phirn.

The USN A, however, relies on Part 11l of the san e case to urge the opposite resu k.
Urder Part IIL whioch beyirs at 11 FM SHRC 1615, the Con n ission states that they do rot
disavow earlier precedert which held that:

[A 1n irer who has been previously withdrawn fron a n ire can still be
"idled" by a subsequertly wsued withdrawal order in the serse that the n irer is
barred by the order fron retumiry to work ard that n irers so wdled nay be
ertitled to con persation

11 FM HRC at 1615.

Bit the Con n ission cortirned onard a ko stated that to be ertitled to first sertence
con persation, n irers n ust a ko be "work iy durirg the shift" when the subject order was ssued,
ard just two pages earlier, the n ajormty had said that m eart that m irersnust actua lly be
work iy when the order s issued. Enthe irstart case they were rot.

The United Sates Court of A ppeak for the D. C. Circu it concidiry that the
Con n msionwas "less than forthcon iy indea lirg with [Con n ission] precedert,” poirted out
that the Con n #ssionS n ajority had foaused on the words "work iy durirg the shift" in the first
sertence of section 111 ard had conclided that these words n eart "actua lly work irg" when the
cortrol order issued, rather than "schedu led to work". Lol Union 1261, 917 F2d at 45.

The court abko agreed with the disserting Con n issiorers that the m ajority had departed
fron the reasoniny ard resu k of Peabody Coal Co., 1 FM SHRC 1785 (1979), ard had
therefore effectively overru ked that decision. Inthe earlier Peabody Coal cse, the Con n ission
had expressly rejected the operatorS argun ert that the M ire A ct provides first sertence
con persation only for n rers actually at work whena withdrawa I order issues. Loca I Union
161,917 F2d at 46-47.




Inthe fire I are lysis, the court roted that the word "work ig" can irdeed n ean "onthe
job inthe n re," ard akhough they disagreed that the Con n issiorsS position was the only
pem issible interpretation, they did fird that "[p]y attributirg that n eaniry to section 1115 first
prescription, the Con n ission reasorebly n ainta irs that it is advanciny the overridirg n ire
safety am of Coryress” Local Union 1261, 917 F2d at 47.

A ccordiny ly, inn y opinion, the stipu kted facts of this case, as they rehkte to first
sertence con persation U rder section 111 of the M ire A ct are subject to the cortrolling
precedert of the keya l conclisiors ard the ru ke of Bw arrounced by the n ajority in Local
Union 261, Distridt 22 UMW A v. Corsoldation Coal Con pany, cited supra ard affim ed by
the DC. Cirai it Court of Appeak. Ban bourd to follow this clearly appliablke Con n ission
precedert.

Inview of the foregoiry, 1 concide ard fird that the n irers are rot ertitled to shift
con persation beause of the issuance of the 103(k) order. A ccordiry ly, the respordert$
M otion for Sinn ary Decision 5 GRA NTED, ard the con phint for con persation s
D IS/ ISD.
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